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OBJECTIVE: 
 

The process of development of the law of trusts was entirely left to the ruling of the Courts 

until 1882. There were only a handful of statutory provisions which dealt with the subject of 

trusts. As a result, certain provisions were placed in the Penal Code, which entailed 

punishment following the criminal breach of trust. The Specific Relief Act too contained 

some indispensable definitions which dealt with the terms 'trust' and 'trustee' along with a 

provision for suits by trustees which would facilitate them in possession of trust property. 

The Limitation Act enlisted certain provisions which provided for limitation in action in 

respect of trusts and trust properties. Whitley Stokes initially framed the draft of the law 

relating to private trusts in 1878-79. The Bill was later amended to include a few changes and 

came to be known as the Indian Trusts Act, 1882. The Bill provided a legal identification to 

the concept of Trusts as it was already included in certain aspects of Indian Law before its 

enactment. Indian Trusts Act provides for the detailed rules regarding the existence of Trusts 

and suppression of fraud and fulfilment of promises involved in the functioning of trusts. 

This Act is enacted mainly to regulate the functioning of Private Trusts in India. 

 

DERIVATION OF THE BILL: 
 

The Bill could be construed as an adaption of the rules of the English Law of Trusts. The 

marginal notes attached with the Bill give us an idea about its origin which was necessarily 

based on the reading of English and Indian case laws and the writings of some preeminent 

authors such as Kent, Story, Smith and others. The rules which were made a part of the Bill 



 

 

were similar to the ones administered by the English Courts of equity (under the name of 

justice, equity and good conscience) by the courts of British India. The Indian Trust Act, 

1882 however has time and again been praised for its lucidity and conciseness and has always 

stood the test of time. Very few difficulties have been witnessed in its interpretation owing to 

the draftsmanship of Whitley Stokes. This was majorly due to the development of the English 

Law of Trusts, which facilitated the effective drafting of this Act. 

 

IMPORTANT PROVISIONS OF THE INDIAN TRUST ACT, 1882: 
 

CHAPTER 1: TRUST & ITS ESSENTIALS 

 

 Section 3: 

 The Trusts Act in Section 3 defines trust as"Trust" is an obligation annexed to the 

ownership of property, and, arising out of a confidence reposed in and accepted by the 

owner, or declared and accepted by him, for the benefit of another, or of another and 

the owner.  

There are primarily three features of a Trust: 

1) The obligation arising out of a trust is the result of the ownership of a particular property 

which is vested in a person called the 'trustee'. 

2) The obligation stated herein is the outcome of the confidence reclined by the owner in the 

trust and also the responsibilities accepted by him. 

3) The owner must utilise the property effectively to provide benefit to the beneficiary (called 

ces qui trust). 

The trustee, the trust property and the beneficiary are the three most important elements 

which form a trust. 

 

Essentials of a Valid Trust: 

The essentials of a valid trust are as follows: 

 Section 4: 

The purpose for which a trust is formed must be lawful.  The creation of a trust must 

entail any lawful purpose; otherwise, the trust would be deemed void. When one of 

the objects of the trust are legal while the other is illegal and that both the objects are 

inseparable, then the entire trust would be considered void. The purpose of a trust is 

not lawful if: i) it is forbidden by law. ii) is of such a nature that, if permitted, it would 

defeat the provision of any law iii) it is fraudulent. iv) it involves or implies injury to 

the person or property of another or v) if the Court considers it as immoral or opposed 

to public policy. For example: A conveys his property to B to apply the profits to carry 

on smuggling business. The trust is void. 

 

 Section 5: 

Essential formalities involved in the transfer of the trust property must be effectively 

observed and followed. In case the trust property includes an immovable property, 

then it must be given in writing, signed by the author of the trust and then must be 

duly registered. However, if the trust property is created by will, then its registration 

would be entirely optional. If the circumstance is such that the trust involves a 

movable property, then a declaration to vest the property in the trustee is essential. 

The ownership of the property must be transferred to the trustee. 

 

 Section 6: 



 

 

There must be reasonable certainty ensured by the author in the creation of trust. The 

author can indicate with reasonable certainty through his words or act i)his intention 

behind the creation of the trust ii) The purpose for the creation of trust iii) the 

beneficiary iv) and the transfer of the trust property to the trust. For example: 

A bequeaths his property to B, hoping he will continue in his family and pays A's 

debts. This is not a trust, but only a condition. 

 

 Section 7: 

The author of the trust must be legally competent to contract, and the trust must be 

created with the permission of a principal Civil Court of original jurisdiction when a 

minor is involved. The beneficiary must have the capacity to hold the property. The 

beneficiary is not liable to the trust and might renounce his interest by rendering a 

notice to the trustee.  

 

 Section 8: 

Trust property must be transferable to the beneficiary which is subjected to the 

Transfer of Property Act, 1882.The trustee must accept the trust. Acceptance of trust: 

Every legally competent person may be a trustee. He is not bound to accept the trust. 

He may accept expressly or by implication. 

 

Kinds of Trusts: 

 

There are particularly two types of trusts: 

A) Public Trust 

B) Private Trust 

The Supreme court has distinguished a private from public trust in Devakinandan V 

Muralidhar (1957) and Ram Swarup Dasji V Sahi 1959. These two types of trusts can be 

distinguished below: 

 

PUBLIC  TRUSTS 

:   

 

1. The beneficial 

interest is vested in an 

uncertain & changing 

body of persons either 

the public or some 

portion thereof 

answering a 

description. e.g. 

Trusts for deaf & 

dumb; for sports, 

Cancer Hospital, the 

establishment of 

institutions for 

general public utility 

etc. All trusts for 

charitable trusts are 

public.  

PRIVATE  TRUSTS :    

  

1. The beneficiaries are definite and ascertained individuals & can be 

ascertained definitely. e.g., family trusts for the education of 

children; there is no such thing as a private charitable trust. All such 

trusts are public. 

 

 2. A private trust may be for a limited period for a limited purpose. 

It may be modified, or determined as per the trust deed. 

 

 3. In a private trust, the beneficiary may condone the breach or 

maladministration by the 

Trustees                                                                                           



 

 

2 It is permanent once 

opened; it cannot be 

terminated; funds 

cannot deviate for any 

other purpose than the 

defined objective of 

it. The period is 

indefinite. 

 3. In public trust, 

there is no question of 

condoning the trustee; 

they become liable as 

per Section 23 of the 

Trust Act.  

 

 

CHAPTER 2: DUTIES AND LIABILITIES OF TRUSTEES 

Section 11-30 

1.1 Duties: 

The main duties of a trustee are as follows: 

 Section 11:To execute a trust 

One of the most important duties of a trustee is to accomplish the purpose of the trust 

and to abide faithfully to the directions given by the author of the trust at the time of 

its creation. 

 Section 12: To act with due diligence 

A trustee must keep himself fully aware of nature and the situations related to trust property 

and must get the property transferred in his name after the completion of the required 

formalities. He is also liable to ensure the return of money invested in insufficient or 

hazardous security. For example:A, B & C are trustees. Certain money is in the hands of B & 

C longer than required. A must not allow this money to be with B & C any longer.  

 Section 13 : To secure a title 

The trustee should maintain and defend all suits and take other reasonable steps to preserve 

and to protect the title of the property. He should avoid setting up a title adverse to the 

interest of the beneficiary (Section 14). 

 Section 15: Standard of Care 

The trustee must ensure utmost care and sincerity in his actions related to the 

management of the trust property. The measure of care in which a man of ordinary 

prudence would observe while dealing in his property,and this standard has been fixed 

by law. If the trustee acts following the standard, he would not be held responsible for 

any loss, destruction or deterioration of the trust property. Eg: i) A, a trustee is to sell 

a trust property by auction after duly advertising. He fails to advertise but sells 

without due diligence and care. A is liable for losses. 

 Conversion: 
 When the trust is for the benefit of several persons in succession, under the doctrine of 

conversion, the trustee should convert any wasting or perishable property into a property of a 

permanent and profitable character.  

 

 Impartiality: 



 

 

When there are two or more beneficiaries, the trustee should be impartial. He should not 

execute the trust for the benefit of one at the expense of the other.  

 Accounts:  

The trustee should maintain clear and accurate accounts of the trust property and should 

furnish full and accurate information thereof. 

 Section 20: Investment 

When the trust money cannot be immediately utilized or invested in the trust, then the 

money must be appropriately invested in the State and Central Government Securities. 

 

1.2  Liabilities 

 

 Section 23: Liability for breach of trust  

The plain meaning of breach of trust is the violation or non-observance of certain 

duties imposed on a trustee by the law itself in accordance with the provisions of the 

Act. If the trustee commits any breach as such, then he would be liable to compensate 

for the losses sustained by the beneficiary or the trust property. 

However, this is subject to certain exceptions:  

1.Fraud by beneficiary or notification by him of a breach with full knowledge thereof. 

 2. The trustee is liable to pay interest, in the following:  

a) When he has received interest but has not accounted for.  

b) where he ought to have received, but has failed to collect,  

c)  where he causes an unreasonable delay in paying to the beneficiary.  

d) the rates of interest must be as per the trusts Act.  

But, he must pay compound interest if a breach committed by him in not investing in 

the money as per the Trust Act or is not using in trade or business as required under 

the trust deed.  

1. A trustee allows trust property in the hands of X, improperly for a long time and is 

lost. A is liable to make good the loss, but he is not liable to pay interest.  

2. A, a trustee keeps trust money for one year without investing in securities. He is 

liable to pay interest.  

3. A, a trustee is directed to invest in a mortgage of immovable property.  

A fails. He is liable for trust money and interest. 

 i) No set off:  

A trustee is not allowed to make a set-off of a loss against a gain he may have made 

with the use of trust property.  

ii) Not liable to predecessor's default:  

A trustee is not liable for the defaults committed by his predecessor. He is liable only 

for his default or breach of trust.  

iii) Not liable for Co-trustee's defaults: 

 The general rule is that a co-trustee is not liable for the acts of the other trustees.  

 

CHAPTER 3: RIGHTS & POWERS OF TRUSTEES: 

Sections 31-45 

1.1 Rights: 

i) Section 31: Right to Title Deed: A trustee can exercise his right as to the 

ownership of the trust deed and all the title deeds which are related to the trust 

property. 

 ii) Right to reimbursement:There is no provision for the remuneration of the 

trustees unless and until explicitly mentioned in the trust deed. However, the trustee is 



 

 

entitled to ask for the reimbursement of all the expenses incurred by him in the 

working of the trust, i.e. its management and administration. 

  

 iii) Right to indemnity from a gainer: 

 The trustee possesses the right to indemnify from a person who has gained benefits 

from the breach of trust.  

iv) Right to Court's opinion:  A trustee possesses the right to approach a civil court 

through a petition in case he needs any advice or direction with respect to the 

management or administration of the trust property. He must therefore follow the 

orders of the Court. 

v) Right to the settlement of accounts:  

The trustee is entitled to get the accounts of the trust thoroughly examined and 

scrutinized on the completion of his duties. 

 1.2 Powers of the Trustee: 

 i) When the trustee is empowered to sell the trust property as per the direction of the 

trust deed, he might either sell the property in lots or as a whole by public auction or 

private contract. This is, of course, subject to any direction given in the trust deed 

ii) Power to sell under special conditions: A trustee is also empowered to enforce 

certain special conditions on the sale of the trust property as to title etc. He is also 

allowed to buy or re-sell the property as per his convenience. 

 iii) Power of convey: The trustee who effects the sale, has the power to convey the 

property sold, as may be necessary.  

iv) Power to vary investments: The trustee is empowered to distribute the investments 

of the trust as per his discretion. He may invest in government securities; however, 

this power to invest is subjected to the provisions of the trust deed. 

                  v) Power to apply minor's Property: As regards the minor's property held by a 

trustee, the rule is that the proceeds are to be spent for the maintenance of such a minor, or 

his education or worship, marriage, funeral etc. 

 

CHAPTER 4: DISABILITIES OF TRUSTEES 

Section 46-54  

 

 Section 46-No renunciation: 

After the acceptance of a trust, a trustee cannot renounce its obligation under any 

circumstances.  He is allowed to renounce his acceptance with the prior permission of 

the Court, with the consent of the beneficiary, or as per the trust deed. 

 Section 47 -No delegation:  

The trustee is not allowed to delegate or pass on his offices or his responsibilities to 

any other person. He may, however, delegate under i) the provisions enumerated in 

the trust deed ii)where the necessity or iii) where the beneficiaries give their consent ( 

beneficiaries must be sui generis,i.e., attained majority)  

 Section 48-Co-trustees: 
When two or more trustees are involved in the running of the trust then must act 

jointly in the execution of the trust, which is subject to the directions given in the trust 

deed. 

 

 Section 49-Discretion:  

               The exercise of good faith or reasonable exercise of power, by the trustee is suit to 

and controlled by the courts.  



 

 

 Section 50- No remuneration:  

The trustee is generally not entitled to any remuneration as such. He may, however, 

claim compensation if the same is provided under the trust deed or if the same is fixed 

by the Court or through the agreement of beneficiaries concerned. This does not apply 

to an official trustee, administrator general etc. 

 

. CHAPTER 5: RIGHT & LIABILITIES OF THE BENEFICIARY (CES QUI 

TRUST)  

Section 55-69 

1.1 Rights of the Beneficiary: 

A beneficiary has the following rights in the execution of the functions of the trust: 

 

 Section 55-Rights to the rents & Profits: 

 The beneficiary has a right to the rents and profits, where the deed directs the rents 

and profits are to be paid to the beneficiary. 

 

 Section 57-Rights to inspect:  

A beneficiary enjoys a full right to inspect and possess copies of various documents such as 

the trust deed, title deed, the accounts and vouchers after providing notice to the trustee. 

 

 Section 58-Right to transfer beneficial interest:  

 

The beneficiary is entitled to transfer his interest inter vivosor by will provided he is 

legally competent. He is also allowed to mortgage or deal with his property subject to 

the trust deed. A married woman has no such right.  

 

 Section 59-Right to Sue: 

The Trust should be allowed to fail due to the non-presence or want of a trustee. 

Therefore if no trustees are appointed or where all them die or disclaim or discharged 

under the law, the execution of trust becomes nearly impossible. On such an occasion, 

a beneficiary is empowered to institute a suit in the Court. The Court shall execute the 

trust until the trustees are appointed. 

 

 Section 61-Right to compel to act:  

The beneficiary can compel the trustees for the performance of their respective duties 

and also issue guidelines to them to refrain from any act which would amount to a 

breach of contract. 

 

 Section 62:Right to remedy against wrongful purchase by a trustee: 
 Where a trustee has made a wrongful purchase of the trust property, the beneficiary 

has a right to sue for a declaration that the property is a trust property or to get 

retransferred to the trust. 

 

CHAPTER 6: 

VACATION & APPOINTMENT: 

Sections 70-76: 

1.1 Vacany 

 Section 70- Vacation of Office: 

The office of a trustee might stand vacated for two major reasons: i) by his death or ii) 

by his discharge from the office.  



 

 

i) Death: 
a) The office might become vacant due to the unexpected death of a sole trustee. The 

office does not have any right to pass on the delegation of authority to any other 

person own, and the Trust Act is silent on the same. 

b) where there are more than two trustees, on the death of one trustee, the authority 

devolves on the other or others.  

 Section 71-Discharge of a Trustee:  

A trustee might have to vacate or discharge his office due to the following reasons: 

a) By the extinction of the trust. 

b) By the completion of his duties under a trust. 

c) By any other means or provisions which are mentioned in the trust deed. 

d) In the event of the appointment of a new trustee. 

e) By giving his consent or by acquiring the consent of the beneficiaries involved. 

f) By filing a petition in the Court for the same. 

 

.1.2 Appointment: 

 Section 73& 74- Appointment of New trustees: This is of two types: i. out of Court, 

ii. by the Court. :  

1) Out of Court: 
 Circumstances when an appointment may be made: when a trustee dies, or for over 6 

months, he is absent from India, or, is insolvent or refuses to. Accept or becomes unfit 

etc., By whom 1) The appointment may be made by any person, nominated in the 

trust for that purpose. 2) If there is no such person, then the author of trust, (if alive), 

or the continuing trustees, or the retiring trustees, may take such an appointment. It 

must be in writing duly signed, 

 2) Appointment by Court: 

When out of court appointment is found to be impracticable, to the Court for the 

appointment of a new trustee. The Court appoints, taking into consideration the 

wishes of author trust or author's nominee, the interests of the beneficiaries and 

promotion of the trust. On such appointment, the trust property becomes vested in the 

new trustees jointly with the continuing or surviving trustees.  

 

CHAPTER 7: EXTINCTION OF A TRUST 

Sections 77-79: 

 Section 77-The trust is extinguished:  

i) when the purpose is completely fulfilled. ii) when its purpose becomes unlawful. 

iii) when the fulfilment becomes impossible by the destruction of property. iv) when 

the first, being revocable, is expressly revoked by the author. 

 Section 78-Revocation of Trust: i) A trust created by the testator under a will may be 

revoked at the pleasure of the testator. ii) Any other trust, not created under a will, 

may be revoked. a. By beneficiaries consent (if all are legally competent) b. If the 

revocation is expressly reserved by the author, under the trust deed. c. if the trust is 

oral, with the right to revoke the trust can be revoked. When a trust is created for the 

payment of the debts of the author of the trust and not yet communicated to the 

creditors, then the author may revoke at his pleasure. A is a trustee to sell the property 

and to pay the creditors from the proceeds. If creditors are not informed, the author 

may revoke. But, if they are parties to the agreement, the trust cannot be revoked. 

 

AMENDMENTS TO THE ACT: 
 



 

 

The Indian Trusts Act 1882 could be regarded as an outmoded form of legislation as it is a 

234-year-old law which was enacted by India in its colonial times and was finally amended in 

2016 by the Indian Trusts(Amendment)Act. Section 20 of the Act enumerated the manner of 

the usage of the surplus funds of a Private Trust which is normally utilized for the future use 

of the Trust. Prior to the amendment, the Act provided for seven different categories of 

securities in which the trust money could be effectively invested. These securities included 

promissory notes, debentures, stocks or other securities issued by prescribed authorities.  The 

8th category provided an overall enabling provision that allowed investments by trusts 

insecurities that were (i) expressly authorized by trust deeds, (ii) authorized by the Central 

Government in notification in the official gazette or (iii) authorized by any Indian High Court 

by a prescribed rule in this respect.  

The major problem of this section was that it imposed limitations on the investment options 

for the trust funds by permitting funds to be invested only in securities or debt instruments 

which offered explicit or implicit government guarantee on their creditworthiness. There had 

been a long-pending recommendation of the 17th Law Commission Report 1961 to amend 

section 20 of the Act so that the trustees could be empowered to take own decisions with 

regards to the investment of the trust money along with providing autonomy to the Central 

government to notify securities. It was successful in the elimination of outdated provisions, 

and the first seven categories were accordingly removed from the Act, and the amended 

version of the 8th category was restored. Section 20 now provides considerable autonomy to 

the trustees for the investment of the surplus trust funds "in any of the securities or class of 

securities expressly authorized by the instrument of trust or as specified by the Central 

Government, by notification in the Official Gazette”.   

 

RECOMMENDATIONS: 
The provisions of the Indian Trust Act 1882 have failed to evolve and include considerable 

changes in the Act with the advancement of law and practice in the last century. The 

amendment of 2016 had touched upon only one narrow aspect of the outmoded Act, i.e. 

Section 20, while all other provisions failed to adapt themselves with the dynamic field of 

law and therefore need subsequent amendments. The use of Trusts has no doubt become 

more frequent in India with the housing of substantial personal wealth and large companies as 

trusts. Accordingly, the government must replace or amend the existing provisions of the Act 

to bring them in uniformity with the 21st-century trust law principles and market practices. As 

per the findings of the researcher, amendments are required in the definition of charitable 

purpose as per section 2(15) of the Income Tax Act, 1961 to include a provision for education 

and medical relief. Also, Section 10(23C)(vi) and (via) should be modified. All charitable 

trusts and institutions, generating receipts above a certain threshold figure of, Rs. Five crores 

(exclusive of grant in aid by the government) should be taken out of the purview of section 

2(15) and Section 10(23C)(vi) & (via) .Such institutions would then be required to pay tax as 

per any other assessee as per the tax rates in force. 

 

CONCLUSION: 
 

The main finding of the researcher is that the definition of charitable purpose as per section 

2(15) of the Income Tax Act, 1961 needs to be modified in respect of education and medical 

relief. We have in revising the Act taken note of the changes that have taken place in English 

Law, both by judicial decisions and by statutes, since the passing of our Trusts Act, and 

considered how far the same would be suited to India. We have also gone through the Indian 

case law on the subject. We have also examined the provisions of the American law relating 

to trusts. 



 

 

We are satisfied on the whole that the Act requires a few changes only. We are not in favour 

of an elaborate and detailed statement of rules pertaining to the administration of trusts as has 

been attempted by the (English) Trustee Act, 1925, as we are of the opinion that it is better to 

leave it to the courts to evolve the detailed rules. This would be conducive to greater 

flexibility. 
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